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ISSUE PRESENTED FOR REVIEW 


Congress, now prohibits chancery use of real property 


Whether the Chancery Act of 1964, P. L. oe 88th 
| 
e 
i 
Is 


restricted by D. C. zoning law to single family residence, 


where a June, 1962 exception granted by the Board ee Zoning 


| 
Adjustment authorized chancery use only until June! of 1965. 


| 
| 
| 
STATEMENT OF THE CASE | 
| 
| 


Appellant requests this Court to reverse the judgment 


of the District Court entered February 5, 1968, which 
| 
sustained the action of the Board of Zoning Adjustment in 


concluding that 1611 Upshur Street, N. W. may be used as 


a chancery indefinitely, even though it is located in a 


appeal is taken is predicated 
upon simple ispucter i a single conclusion of 


Chancery Act of October 13, 


1967, Title 5, Sections 


follows: 
of Zoning Adjustment 
Zuesse, defendant-appellee, 
of the property involved, to use the premises 
Street, N. W., which is located in a district 


zoned = ingle family detached residences, as a chancery 


for a pericd of three years expiring June i9, 1965. (app. 12) 


3, 1965, after the Chancery Act effective 
964 had prohibited use of residential property 
as chanceries, the District of Columbia Zoning Administrator 
issuance of an unrestricted and unlimited 
to Marin L. Zuesse for use of the said 
property as a chencery indefinitely. (app. 17) 
On October 10, 1967, the Board of Zoning Adjustment, 
in an appeal by the Rock Creek East Neighborhood League, 


Inc., sustained the aforementioned occupancy permit by 


three member majority, two of the five members disser 


| 
(app.17-20) The majority opinion stated its legal jconclusion 


as follows: 


We are of the opinion that the Chanery Act 
permits the continued use of the subject proserty 
by the Kingdom of Libya as a chancery. Although 
our Order of June 1962 was limited in time, it is 
clear that the Chancery Act validated all lewful 
chanceries existing in residential Gistricts ion 
the effective date of the Act notwithstanding 
our prior limitation of the occupancy, the Chan- 
cery Act set aside such limitation together with 
all zoning Regulations not specificaliy provided 
for in the act. 


The District Court has sustained the Board of Zoning 


Adjustment. (app. 11) In the District Court suit by the 
| 
| 


Rock Creek East Neighborhood League, Inc., seeking Geciara- 
tory relief only, the Court denied plaintiff's motion for 
summary judgment, granted defense motions and entered sumnary 
judgment. It is from this judgment that this appeal is taken. 


(app. 11) 


ARGUMENT 


Appellant contends that the legal conclusion of the 


| 
majority of the Board of Zoning Adjustment, quoted above, 
in the Statement of the Case (Brief p. 3, app. 19) | which 


; : : | 
was sustained by the District Court (app. 11), was erroneous. 


Rather, we contend that the Chancerv Act preserved but did 


existing use 
clear by the 
pertinent visi ot ati Senate and House 


the Senate and 


amenément to the zoning statute, 
resigGential zones as 


pertinent part 
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ery where official 
is to be conductec on 
he date such land was 
rict or zone restricted in 
to use for residential 


New constructions and conversions were permittee where 


the D. C. Government had issued permits on or before the 


statutory cut-off date, February 18, 1964, (D. C. Code, 1967, 


Section 5-413a (2). 
The Board of Zoning Adjustment was authorized to grant 


exceptions in the same manner as it had done prior to the 


Chancery Act, where applications had been fiied with the 
Board on or before another statutory cut-off date, May 1, 


1964 (D. C. Code, 1967, Section 5-418hb. 


With respect to existing chanceries, the new statute, 


in D. C. Code, 1967, section 5-418a (1) provides: 


Nothing in the amendments. . . . shall pronibit-- 
(1) the future or continued use of a building 
as a chancery or the making of ordinary repairs to 
any such building for which lawful use as 2 chancery 
existed on the date of enactment of this Act. | 


The bill which eventuated in the Chancery Act of 1964 


was introduced in the Senate as S 646 by Senator Sot 


in January, 1963. The Senate Committee on the Distri ct of 


Columbia conducted public hearings on the bill at which many 


individuals and representatives of local organizations 
testified. (Hearing, May 3, 1963, Subcommittee on Business 


and Commerce, S$. 646) The Committee Report (Senate Report 


No. 360, 88th Congress, lst Session) set forth its!con- 
| 


clusions as follows (page 1): 


(1) chanceries are business establishments; 
(2) their inclusion in residential neighborhoods 
creates traffic congestion, parking problems, | and 
esthetic deterioration; (3) there is a need for a 
definite legislative policy with respect to the 
location of chanceries which will not discriminate 
against any foreign government nor against the 
residents of any particular area of the city; and 
(4) such a policy can best be achieved by prohibiting 
future construction, alteration, or occupancy! of 
chanceries in all residential neighborhoods. 
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the bill on the floor 
undantly clear that the purpose 
rights, but not to 


vol. 109, page 132230): 


tne floor of the Senate shows that 


the unéerlying > proponents of the bill was to 
and alien friends the same and 
by the Fifth Amendment to the 
onstitution. This purpose was specifically 
@iscussed in relation to non-conforming uses, and Senator 
McIntyre agreed with Senator Kuckel and a memorandum which 


had been mitt by the State Department that non-conforming 


uses are prot ed by the Fifth Amendment and to that extent 


they are preser\ under the Chancery Act (Cong. Rec., 


Vol. 109, pages 13224-5). 


- 


| 
Senator Fulbright added the thought that the ¢omnittee 


| 
: a | 
governments would have precisely the same rights @ 


adopted the principle that in residential areas i reign 
$ 


American 


citizens (Cong. Rec., Vol. 109, page 13227). 


The House Committee Report was submitted in Egust, 
1964 (House of Representatives Report No. 1727, Both Congress, 


2na Session). That report followed the same approach tr 


| 

| 

. 3 | 
the Senate Report, previously referred to, followed. The 

| 

| 
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House report said (page 5): 


It is the specific intent that no existing 
lawful rights of use shall be affected by any 
provision of the bill. 


Mr. Multer, in explaining the bill on the 


House, said (Cong, Rec., Vol. 110, page 18938): 


Section 2 of the bill preserves all existing 
rights of use of buildings for chancery purposes. 


Mr. Sickles queried Mr. Multer: 


| 
I want to ask a specific question at this time 
in order to be certain that there is no confusion 
about the matter of preserving existing chariceries. - 


Mr. Multer responded (Cong. Rec-, Vol. 110, page 18940): 


The committee believes that the language in 
the bill accomplishes that purpose. It was the 
opinion of the committee that to do otherwise 
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une, 1962 the Beard of 
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justment in February, 1966, after 


became effective, held by a vote of 5-3, 


that the Chancery Act eliminated the time limitation in 


Order of June 1962, and made the exception 
p 


unlimited. 


The District Court by its judgment of Fe ebruary 
has sustairced the conclusion of the majority of the Board 
of Zoning Adjustment. 

Appellant - plaintiff, 
this Court to conciude that under the 
right to use the Upshur Strees property 

exception was merely preserved until Cune 


right was not enlarged by the statut> to eliminate 


. Bon 5 “. ; n : | - 
ime limitation on it; and that the use of this property 
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as a chancery is now prohibited under D. C. Code 3. 


section 5-418(c). 


This Court is requested to rever the 
the District Court and direct it to enter ju 


declaring that use 


as a chancery is now prohibited under the zoning law. 
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Attorney for ecene 
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The sole question before the Board in this case is) whether 
occupancy of the subject emises by the Government of Libya on 
the effective date of the Chancery Act of 1964 was 4 “SESS us 
as a chancery" in view of the fact that the valid Cert 

cupancy under which the premises were occupied as a c 

Vint sed in time to expire on the date of expiration 
lease to the Libyan Government. We believe that such use was 
“lawful. vse" and therefore affirm the decision or the 2 
Administrator. 

We are of the opinion that the Chancery Ret permits the con- 
tinued use of the subject property by the Kingdom of Libya asa 
chancery. Although our Order if dune 1962 was limited jin time, it 
is clear that the Chancery Act “validated all lawful chanceries 
‘éxisting_in residentisl districts on the effective date of the Act 
notwithstandin ng ovr prior “limitation of the cecupancy, /the Chancery 
‘ Such limitation together with all zoning ‘Regila ations 

sally provided for in the Act. The subject premises are 
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COUNTER-STATEMENT OF ISSUE PRESENTED 


Where, on the date of the enactment of "The Chancery Act of 
1964," residentially-zoned property was being used as a chancery pur- 
suant to an order of the Board of Zoning Adjustment authorizing such 
use until June 19, 1965, did not such Act, which prohibits the establish- 
ment of chanceries in certain residentially-zoned areas but provides 
for " * * * the future or continued use of a building as a chancery * * * 
for which lawful use as a chancery existed on October 13, 1964,"" ex- 
tinguish the time limitations placed on the use of said property by the 
Board of Zoning Adjustment thereby authorizing a continued chancery 


use beyond June 19, 1965? 


This case was previously before the Court under the same title 
and number on appellant's motion for summary reversal and appellees’ 
motion for summary affirmance. The Court, on May 21, 1968, 
ordered that such motions be held in abeyance pending argument on the 


merits. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 21,793 
| 
ROCK CREEK EAST NEIGHBORHOOD LEAGUE, INC., 
Appellant, i 
v. 
MARIN L. ZUESSE, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR DISTRICT OF COLUMBIA APPELLEES 


COUNTER-STATEMENT OF THE CASE 
The Pleadings 
Rock Creek East Neighborhood League, Inc. (hereinafter 
referred to as Rock Creek), a citizens' association composed of indi- 
viduals residing in the vicinity of premises known as 1611 Upshur 
Street, Northwest, brought an action for injunctive relief against the 
then owner of the premises, Marin L. Zuesse, and various District 


of Columbia officials, including the members of the Board of Zoning 


Adjustment (J. A. 1). Rock Creek alleged that the Board of Zoning 
Adjustment (hereinafter referred to as the Board) misconstrued the 
provisions of "The Chancery Act of 1964," 78 Stat. 1091 (Section 
5-418 et seq., D. C. Code, 1967), thereby authorizing an indefinite 
use of the Zeusse property for chancery purposes. 

The matter ‘came on for hearing before the court below on cross- 
motions for summary judgment. On February 5, 1968, the court, upon 
consideration of the motions and the administrative record attached 
thereto, granted the District officials (and Zuesse) summary judgment 
and denied Rock Creek summary judgment (J. A. 11). This appeal 


followed on February 21, 1968. 


The Evidence 


On June 19, 1962, the Board, following a full and complete 
hearing, granted a special exception under Sections 3101.4 and 3101. 410 


of the Zoning Regulations to permit the use of the Zuesse property, 


which was zoned for an R-1-B residential use, as a chancery. 1 It was 
stated in the Board's order, however, that " * * * the special exception 
will terminate three years from the date hereof or at such earlier time 
as the lease may terminate for any reason" (J. A. 13). The limitation 
on the grant coincided with the terms of the lease to The United Kingdom 
of Libya. The lease provided " * * * for a term of three years with a 
provision that the lessor may cancel, with six months notice, at the end 
of two years upon the acceptance by him of a bona fide offer to purchase" 
(J. A. 13). Pursuant to the order of the Board granting the special ex- 
ception, the appropriate District official issued to The United Kingdom 
of Libya a Certificate of Occupancy, which was to expire on June 19, - 
1965 (J. A. 14). ! 


On October 13, 1964, the Congress enacted “The Chancery Act 


of 1964," supra. Asa result of this Act, no further chanceries in 


R-1-B zoned areas, among others, could be authorized. | The Act 


ee 


| 

1 Rock Creek represented in its Answer to Order to Show Cause, 
filed in this Court on October 7, 1968, that the property is in new owner- 
ship and is presently being used as a headquarters for a religious organ- 
ization. Although Rock Creek has taken no steps to substitute parties, 
it says it is pursuing the appeal out of fear that failure to do so would 
estop it, in the event an attempt is later made to use the property for 
chancery purposes, from re-litigating the issue resolved by the District 
Court. | 


specifically provides, however, that nothing contained in the Act shall 
prohibit 
"(1) the future or continued use of a building 

as a chancery or the making of ordinary repairs 

to any ‘such building for which lawful use as a 

chancery existed on October 13, 1964 * ** " 

[Emphasis Supplied.] (ection 5-418a, D. C. 

Code, 1967.) 

On February 10, 1967, following various administrative and 
judicial proceedings and a full and complete hearing by the Board, the 
Board affirmed an order of the Zoning Administrator authorizing the 
issuance, for an indefinite period, of a new Certificate of Occupany to 


The United Kingdom of Libya (J. A. 17). 


ARGUMENT 
The Chancery Act of 1964 extinguished the 
time limitations previously placed by the 
Board on the use e property. 
Rock Creek contends here, as it did in the court below, that, 
because of the three-year limitation contained in the Board's order, the 
District, notwithstanding the subsequent enactment of "The Chancery 


Act of 1964,” was without legal authority to permit the use of the 


premises as 2 chancery beyond the three-year period. The District, 


on the other hand, is of the view that the right of use of the premises 


as a chancery became fixed on October 13, 1964, the effective date of 
the Act, and, since the premises were, without question, lawfully being 
used as a chancery on that date, such use may continue indefinitely. 

The argument advanced by Rock Creek is neither supported by 
the provisions of the Act nor its legislative history. The Act, as has 
been previously pointed out, specifically provides for the continued use 
of any building as a chancery " * * * for which lawful use as a chancery 
existed on October 13, 1964" (Section 5-418a, D. C. Code, 1967). 

The above language is plain and explicit. Rock Creek is asking the 
Court to read something into the Act which it does not contain. In other 
words, Rock Creek would amend the Act so as to provide for the con- 
tinued use of any building as a chancery only for such a period of time 
as had been fixed by some previous administrative order of the Board. 


The effect of the Act, however, was to extinguish any conditions pre- 


viously placed on the use of property as a chancery, and to make the 
| 
lawfulness of the use on the date of the enactment of the statute con- 


trolling as to future use. This is also borne out by the legislative 


history of the Act. On page 3 of Senate Report No. 360 (88th Congress, 


1st Session), which accompanied the bill (S. 646), which later became 
the Act, it is stated that '"* * * The bill will not prohibit a foreign 


government from continuing to use any chancery which that government 


has lawfully used as a chancery prior to the date of enactment." In 
House Report No. 1727 (88th Congress, 2nd Session), which also ac- 
companied the bill (S. 646), it is stated, on page 5, that 


“Section 2 of the bill preserves all existing 
rights of use of buildings for chancery purposes. 
Lawful use of a structure for chancery purpose 
exists on the date of enactment of the bill. It 
is the specific intent that no existing lawful rights 
of use shall be affected by any provision of the 
bill. Where the lawful use of a building as a 
chancery has been established and exists on the 
date of enactment, whether the property be va- 
cant, whether the use as a chancery be inter- 
rupted at some future date, or whether the use 
of the building be transferred from one foreigh 
government to another, nothing in the act shall 
affect such right of use. * * * " 


It is clear from the foregoing that the legislative purpose in 


adopting the Act was to prevent the establishment of future chanceries 


in certain residential districts and to preserve existing ones. It is 
also clear the the Congress intended, and did, provide that lawful use 
as of October 13, 1964, and not thereafter, was to control future use 
as a chancery. | Consequently, the three-year limitation previously 
placed by the Board on the use of the Zuesse property is irrelevant to 


a determination of the lawfulness of its continued use. 


CONCLUSION 
In view of the foregoing, it is respectfully submitted that the 


judgment of the court below was correct and should, Spe be 


affirmed. 
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